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In this connection, Stratas J observed that

CIBC World Market’s first method was used consistently throughout the 1998 and
1999 taxation years. Its second method was also used consistently throughout the 1998
and 1999 taxation years.!*

Therefore, subsection 141.01(5) did not bar CIBC’s revised claim for ITCs. CIBC
did not attempt to use one allocation method for one part of the year and another
allocation method for another part of the year. Instead, CIBC merely used an al-
ternative and more favourable allocation method, which it applied retroactively
throughout the entire year. Since CIBC applied the second allocation method con-
sistently throughout the 1998 and 1999 taxation years, it was not offside subsection
141.01(5) in seeking to use the second method instead of the first. Accordingly, the
appeal was allowed.

CONCLUSION

This decision is to be commended. The Tax Court’s finding suggests that a choice
of allocation method is tantamount to an irrevocable election, an interpretation that
is not supported by the text of subsection 141.01(5). The provision directs that the
method must be fair and reasonable and used consistently throughout the year, but
does not restrict a registrant’s choice of method in any other way (including using
another fair and reasonable allocation method consistently throughout the year).
Although the introduction of section 141.02 of the Act has rendered this deci-
sion moot for financial institutions, the judgment effectively gives other registrants
that are required to allocate their inputs among taxable and exempt supplies “a
second kick at the can” to change an initial ITC allocation and increase the ITCs in
a subsequent GST return filed within the limitation period.
Dalia Hamdy
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INTRODUCTION

On September 23, 2011, the Federal Court of Appeal released its decision in
Daishowa Paper Manufacturing Ltd. v. Canada.” The issue in Daishowa was whether

14 Ibid., at paragraph 50.
15 2011 FCA 267.
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silviculture reseeding liabilities imposed by provincial law that were assumed by a
purchaser of a timber resource property constituted proceeds of disposition to the
vendor. In a split decision, the court decided that the assumed liabilities properly
must be included in the vendor’s proceeds. The decision is significant, if not con-
troversial, since the majority and the dissenting opinions illustrate two very different
conceptual approaches to the proper treatment of the assumption of a legal obliga-
tion imposed by a regulatory regime to remediate and rehabilitate land.

FAcTS

In the 1990s, the taxpayer (“Daishowa”) operated pulp mills in Peace River, Alberta
and Quesnel, British Columbia. These pulp mills were part of an operational div-
ision and included timber rights consisting of forest management agreements and
timber limits, each of which was, for tax purposes, a “timber resource property.”!

Under Alberta law, as an owner of timber rights, Daishowa was required to pro-
vide reforestation plans annually to the provincial government and to reforest all
lands that it cleared. (These obligations are referred to herein as “silviculture liabil-
ities.”) The same law and related regulatory policies provided that a company’s
silviculture liability was not satisfied until a sufficient reforested tree crop passed a
specified free-growing growth point, which was typically reached between 8 and 14
years from the date of cutting. Most significantly, Alberta law prohibited the trans-
fer of timber rights unless the purchaser assumed the silviculture liabilities imposed
by law.!”

In 1999, Daishowa decided to sell two sawmills and the related timber rights. The
successful bidder for its High Level mill, Tolko Industries Ltd. (“Tolko”), offered
$180 million less the estimated amount (to be determined) of the silviculture liabil-
ities. At the suggestion of Daishowa’s accountants, the agreement was concluded on
the basis that the purchase price was $169 million with Tolko also assuming certain
liabilities related to the business, including the silviculture liabilities. If an audited
postclosing estimate of the silviculture liabilities exceeded Daishowa’s estimate, the
difference would constitute an adjustment to the purchase price. Specifically, if
the amount determined by that reforestation statement was greater than $11 mil-
lion, Daishowa was obligated to make a payment to Tolko; conversely, if the amount
was less than $11 million, Tolko was obligated to make a payment to Daishowa. In
fact, the subsequent reforestation statement estimated the silviculture obligations at
$11,296,225, resulting in a postclosing payment of $296,225 by Daishowa to Tolko.

The second mill (Brewster) was sold to a different purchaser in 2000 for $6.1 mil-
lion. Again Daishowa’s obligation to reforest the property was assumed by the
purchaser, and the agreement specified that the purchaser was receiving no credit for
assuming that obligation. In contrast to the High Level mill sale, the sale agreement

16 Defined in subsection 13(21) of the Income Tax Act, RSC 1985, c. 1 (5th Supp.), as amended.
17 Forests Act, RSA 2000, c. F-22, and Timber Management Regulation, Alta. Reg. 60/1973.






